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06.03.2024 
Rule 9.2 Communication from Freedom of Expression Association (İFÖD) in the Öner and 
Türk Group of Cases (no. 51962/12); Akçam Group of Cases (no. 27520/07), Şener Group of 
Cases (no. 38270/11), Artun and Güvener Group of Cases (no. 75510/01) and Işıkırık Group 
of Cases (no. 41226/09) v. Turkey 
1. The aim of this submission is to update the Committee of Ministers concerning the persistent 

failure of Turkish authorities in full and effective implementation of general measures in 
the Öner and Türk Group of Cases (no. 51962/12);1 Akçam Group of Cases (no. 27520/07);2 
Şener Group of Cases (no. 38270/11)3; Artun and Güvener Group of Cases (no. 75510/01)4 
and Işıkırık Group of Cases (no. 41226/09)5 v. Turkey. The submission is prepared by İfade 
Özgürlüğü Derneği (İFÖD – Freedom of Expression Association), a non-profit and non-
governmental organisation aims to protect and foster the right to freedom of opinion and 
expression in Türkiye. 

2. The present submission is dedicated to the critical analysis of the methodology for statistical 
information provided by the government in its submissions to the Committee. Although this 
submission’s focus is going to be on the most recent Action Plan6 submitted by the Government 

 
1  The Öner and Türk group of cases comprise 41 cases involving unjustified interferences with freedom of 

expression, in particular through criminal proceedings, and the consequent chilling effect. This group mainly 
concerns convictions under Article 6 § 2 and Article 7 § 2 of Law No. 3713, namely, disseminating propaganda 
in favour of an illegal organisation, and Article 215 of the Turkish Criminal Code, namely, praising an offence or 
an offender. 

2  The Altuğ Taner Akçam group is composed of seven cases. The cases deal with prosecutions under Article 301 of 
the Criminal Code, namely, publicly denigrating the Turkish Nation or the organs and institutions of the State, 
including the judiciary and the army. 

3  The Nedim Şener group of cases contains five cases. This group focuses on the pre-trial detention of journalists on 
serious charges, such as aiding and abetting a criminal organisation, being a member of a terrorist organisation, 
attempting to overthrow the constitutional order, without relevant and sufficient reasons. The legal basis for the 
charges involves articles 309, 312, 314 and 220 § 7 of the Turkish Criminal Code. 

4  The Artun and Güvener group is composed of seven cases and these concern unjustified interferences with the 
applicants’ right to freedom of expression on account of their criminal convictions for insulting public officials 
and the president subject to articles 125(3)(a) and 299 of the Turkish Criminal Code. 

5  The Işıkırık group concerns violations of the applicants’ right to freedom of peaceful assembly and/or freedom of 
expression pursuant to Article 220 §§ 6 and 7 of the Turkish Criminal Code (TCC), which provides that anyone 
who commits a crime on behalf of an illegal organisation or who knowingly and willingly aids and abets an illegal 
organisation shall be sentenced as a member of that organisation. 

6   DH-DD(2024)39. 
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on 11.01.2024 in the above-mentioned groups of cases, it was deemed crucial by İFÖD to 
inform the Committee on this aspect in a separate submission.  

3. The reason thereof is two-fold: Firstly, the Turkish authorities always adopt the same 
methodology for statistical data in all its recent submissions to the Committee. İFÖD has 
always been pointing out the misleading, incomplete and unsatisfactory nature of the statistical 
data that the Government presents in its submissions to the CM. As mentioned above, it was 
therefore deemed necessary to assess in detail the Government's methodology for providing 
statistical data to the CM before making a separate assessment of the 11.01.2024 Action Plan. 
Secondly, by submitting a 135-page Action Plan in January 2024 to be examined in the CM 
Meeting to be held between 12-14 March, 2024, the Government rendered it impossible for 
İFÖD and other CSOs to prepare a detailed analysis of the substance of the Action Plan. The 
Action Plan, due to the extent of the rights violations found by the Court, covers the 
developments concerning the most crucial and grave violations of freedom of expression in 
Türkiye. In addition to the high number of cases covered in the Plan, it is methodologically 
flawed and incomplete that it requires a lot of fact-checking and extensive qualitative and 
quantitative research on İFÖD’s side. As a direct corollary of the methodology concerning 
statistical data adopted by the Government, it falls on İFÖD to inform the Committee on the 
real situation in Türkiye regarding freedom of expression related violations. As İFÖD has 
extensive know-how and experience on the subject the substantive arguments and analysis on 
the recent Action Plan will be communicated to the Committee shortly. In the meantime, İFÖD 
respectfully asks the Committee to continue its supervision in the above-mentioned groups of 
cases and refer to İFÖD’s previous Rule 9.2. submissions. 

I. Background and İFÖD’s Rule 9.2 Submissions 
4. The group of cases subject to the present submission mainly concerns unjustified interference 

to the applicants’ freedom of expression. The legal basis for the criminal proceedings involves 
the Turkish Criminal Code, Turkish Criminal Procedure Law and the Anti-Terrorism Law. As 
the Committee of Ministers noted with reference to the Court’s findings, the relevant 
provisions of the law do not meet the “quality of law” requirements. 

5. İFÖD made previous Rule 9.2 submissions on 22.01.20207 in the Öner and Türk, Şener and 
Akçam groups of cases and two submissions on 19.01.20228 and 09.06.20229 in the Artun and 
Güvener group of cases. Finally, on 18.01.202210 İFÖD submitted its third Rule 9.2. 
submission in the Işıkırık group of cases. 

6. In its previous submissions, İFÖD explained to the Committee with statistics and examples 
that the present legal framework fails to provide the protection required by Article 10 of the 
Convention concerning the full and effective implementation of the present groups of cases. 
İFÖD stressed that the legislative amendments that the Government introduced have not 

 
7  DH-DD(2020)92. 
8   DH-DD(2022)120. 
9   DH-DD(2022)657. 
10   DH-DD(2022)127. 
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produced the results claimed by the Government. İFÖD also urged that since the provisions 
are not foreseeable and contrary to the democratic society standards, the legislative 
amendments in the Turkish Penal Code and Anti-Terrorism Law do not meet the requirement 
of both the Court’s case law and the Committee’s expectations and recommendations. Thus, 
İFÖD presented with examples that the legislative amendments and the information provided 
by the Government were misleading. 

II. The Committee of Ministers’ 1459th Meeting, 7-9 March 2022 (DH) - Decisions 
7. The Committee of Ministers in its 1459th meeting, noted that “these groups mainly concern 

unjustified and disproportionate interferences with the applicants’ freedom of expression and 
right to liberty on account of criminal proceedings for having expressed opinions that did not 
incite hatred or violence, and the consequent chilling effect on society as a whole”.11  

8. In this regard, the Committee requested concrete signs of progress and demanded from the 
authorities to provide detailed statistical information, in particular on the application of 
paragraphs 6 and 7 of Article 220 and Articles 6 and 7 of the Anti-Terrorism Law, with 
details on the type of conduct concerned.12  

9. The Committee also urged, again, the authorities to consider further legislative amendments to 
the Criminal Code and the Anti-Terrorism Law, such as extending the 2019 amendment of 
Article 7(2) of the Anti-Terrorism Law to other provisions, to clarify that the exercise of the 
right of freedom of expression does not constitute an offence and to take concrete measures 
towards limiting the application of the criminal provisions strictly to cases of incitement to 
violence. The Committee noted with regret that the Constitutional Court’s pilot judgment in 
the case of Hamit Yakut has not been executed although more than one and half years passed 
since the judgment was transmitted to the Parliament to remedy the violation; and strongly 
urged the authorities, once again, to adopt the necessary legislative solutions with respect to 
Article 220 §§ 6 and 7 of the Criminal Code to comply with the findings of the Constitutional 
Court and the European Court without further delay. 

10. Most importantly, the Committee, given the Court’s findings and of the worrying numbers of 
prosecutions and convictions, strongly urged the authorities, once again, to consider amending 
articles 125 and 301 and repealing article 299 of the Criminal Code subject to the Court’s 
case-law. 

11. Finally, the Ministers invited the authorities to submit an updated and consolidated action 
plan on all of the outstanding questions in these groups of cases. 

III. The Turkish Authorities’ Action Plan of January 2024 
12. On 11.01.2024,13 the Authorities submitted a new action plan. In the Action Plan, the 

Government did not provide the necessary information requested by the Committee. 

 
11   CM/Del/Dec(2023)1459/H46-28, Decisions, § 1. 
12  Ibid, Decisions, § 5. 
13  DH-DD(2024)39. 
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13. In its 135-page submission, the Government provides a number of updates on individual 
measures and repeats the legislative amendments already brought to the attention of the 
Committee with the previous action plans. In its January 2024 Action Plan, the Government, 
by providing some examples from domestic courts, claims that the judgements of the domestic 
courts (including from the Court of Cassation and the Constitutional Court) are in line with the 
relevant case-law of the European Court. The authorities also claimed that as a result of the 
legal and constitutional changes, the European standards are duly adopted at the domestic level, 
and there is no need for further supervision of the execution of the judgments within the 
relevant groups of cases. Therefore, the Government asked the CM to close the supervision of 
32 cases, arguing that the necessary individual measures were adopted. 

14. As mentioned above, İFÖD will in due time submit Rule 9.2. submissions regarding the 
substantive claims in the Action Plan. It must be reiterated here that there exist significant 
shortcomings, repetitions as well as disguised and misleading facts in the Plan. İFÖD therefore 
asks the Committee to reject the Government’s request to close the supervision of the 32 cases.  

IV. İFÖD’s Observations 
15. This submission, focusing on the 11.01.2024 Action Plan of the Government, will highlight 

two major problems in the methodology of the Turkish Government’s submissions to the 
Committee. The first and arguably the most striking problem with the Action Plan is the fact 
that it relies on the official statistical information which entails fundamental problems 
with regard to the classification. The statistical information provided by the government is 
not only problematic in terms of classification, it is also much more limited than previous 
statistics, making it impossible to track the actual consequences of the measures allegedly 
taken. The manner in which the statistics are held and shared with the public is so problematic 
that it constitutes a violation of the right to receive and obtain government-held information. 
This issue will be further elaborated below. The second problem is the extremely selective 
choice of cases by the Government. The examples provided within the Action Plan fail to 
provide the full extent of the failure of the domestic courts to implement the principles and the 
jurisprudence of the Court in the present groups of cases. 

V. Assessment of the statistical information 
16. As mentioned above, the Committee demanded from the authorities detailed statistical 

information, in particular on the application of paragraphs 6 and 7 of Article 220 and 
Articles 6 and 7 of the Anti-Terrorism Law, with details on the type of conduct concerned. 
It must be noted from the outset that the Action Plan does not contain such information. This 
approach is far from being specific to the Action Plan at hand as will be explained below. 

17. The “Statistics on the offences relating to the freedom of expression” is to be found in the 
Action Plan between pages 105-107. As pointed out by the Government, the statistics originate 
from the Judicial Statistics (“Adalet İstatistikleri”) which are published by the General 
Directorate of Judicial Record and Statistics under the Ministry of Justice. Therefore, İFÖD 
will first analyse the method by which the judicial statistics are collected and shared with the 
public. 
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18. The Judicial Statistics at question are not kept in a transparent manner that allows civil society 
organisations such as İFÖD to analyse and construe meaningful outputs through research. In 
that regard, the Committee must be reminded that up until 2022, the statistics had separate 
categories for each article of the Turkish Penal Code (“the TPC”) and other laws concerning 
criminal law, such as Anti-Terror Law. In other words, statistical information such as how 
many investigations, how many prosecutions, how many sentences, how many acquittals, how 
many dismissals were decided for each offense were provided separately, e.g. for the crime of 
insulting the president and denigrating the Turkish Republic. To that end, even though the 
authenticity of the numbers could not be verified by civil society, it was relatively easier to 
have a clear picture of the fluctuations over the years. By way of example, a comparison of 
Judicial Statistics for 2021 and 2022 are provided here with regards to the statistical data for 
the crime of insulting the President of Türkiye (article 299, Turkish Criminal Code). 

  
Comparison of 2021-2022 Judicial Statistics 

19. As can be seen above, while the Judicial Statistics provided not only more details but more 
importantly also reported for specific crimes individually. In other words, while İFÖD can 
obtain the total number of criminal investigations for the crimes provided within articles 299, 
300 and 301 of the Criminal Code separately, since 2022 no separate statistical data is provided 
for these crimes. They are now grouped into the articles 299-301 category. This “new method” 
has been adopted throughout the 2022 report, making it impossible to separate statistical data 
or continue with historical data analysis. Therefore, the number of criminal investigations, 
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prosecutions, guilty verdicts, postponement of announcing a judgement (“HAGB”), not guilty 
verdicts or number of persons imprisoned cannot be extracted from these group statistics. 

20. Therefore, previously, the statistical data categorised according to each criminal provision 
enabled a historical comparison, and the rise and decline in the statistics helped better 
understand the situation throughout the years. It made it possible to compare, for instance, the 
numbers of investigations and prosecutions in different presidential eras in comparison to 
President Erdoğan’s office years as well as assisting to track the extent of the systemic 
problems identified by the European Court in its Vedat Şorli judgement.14 It should be recalled 
that, the Court held, pursuant to Article 46 of the Convention, that bringing the relevant 
domestic law in line with Article 10 of the Convention would constitute an appropriate form 
of redress making it possible to put an end to the violation stemming from the application of 
article 299 of TCC. In the absence of separately categorised statistical data, it becomes 
impossible to track, assess and report on this particular crime or any other “grouped crimes” 
including but not limited to statistics subject to anti-terrorism legislation. 

21. On the contrary, the Ministry of Justice, in the 2022 Judicial Statistics report has not explained 
why this change was necessary. The report, however, stated that “the scope of the data has 
been expanded since 2022 and all data has been started to be compiled from the Judicial Data 
Bank” and that subject to this revision policy, “all the statistical data of the previous years in 
the publications of 2022 have been updated and the indicators providing international 
comparability and detailed statistics on the number of files, crimes, lawsuits and parties are 
included in the publication”. The revised statistical data is provided only for certain crimes 
and it remains unclear what was exactly revised in the absence of checking and assessing the 
previous reports. Therefore, historical data and revision for the crimes of insulting the President 
of Türkiye or anti-terror provisions have not been provided in the 2022 report. Similarly, the 
government’s submission to the CoE does not explain why this methodology was deemed 
necessary in 2022. Certainly, the unexplained changes in methodology leads to more secrecy 
rather than transparency and hinders CSOs capacity to scrutinize the judicial statistics. 
Therefore, the Government should be requested to explain the change in methodology and 
shift in policy and should be asked to provide detailed statistics with regards to specific 
crimes such as article 299 of the Criminal Code and other crimes mentioned in the 
Government’s January 2024 Action Plan. 

22. Within this context, it is also important to mention that the Action Plan refers to a permission 
procedure for initiating criminal investigations subject to article 301 of the TCC and similarly 
a permission procedure for initiating criminal prosecutions subject to article 299 of the TCC. 
Historically, the “permission procedure” through the Ministry of Justice were created to 
provide a filtering mechanism to protect freedom of expression and to avoid unnecessary 
investigations and prosecutions. However, the annual Judicial Statistics reports do not include 
statistical data in relation to this permission procedure. Moreover, the Ministry of Justice does 

 
14  Vedat Şorli v. Turkey, no. 42048/19, 19.10.2021, § 54. 
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not publish such statistics separately. Therefore, it is not possible to assess whether this 
mechanism actually acts as a filter. 

23. Moreover, the Ministry of Justice does not even provide the statistics with regards to the 
permission procedure involving articles 299 and 301 of the TCC subject to freedom of 
information requests. Adding insult to injury, the Ministry of Justice does not even comply 
with judicial decisions requiring the Ministry to provide such statistical information. Therefore, 
in an effort to analyse the effects of the impugned articles of 299 and 301 on freedom of 
expression and whether the permission procedures indeed created a filtering system, Prof. 
Yaman Akdeniz, a co-founder of İFÖD, lodged a right-to-information application to the 
Ministry of Justice on 17.12.2019. In its application, Akdeniz requested statistical information 
with regards to the permission procedure involving articles 299 and 301 of the TCC for the 
years 2014-2018. 

24. The Ministry of Justice General Directorate of Criminal Affairs rejected the application. Upon 
the rejection of the application, the applicant applied to the Ombudsman. The Ombudsman 
stated that “…the statistical data requested by the applicant from the administration are among 
the information/documents that can be obtained within the scope of Law No. 4982; and it has 
been concluded and decided that the Ministry of Justice should be advised to take the necessary 
administrative and technical measures in order to conclude the application for obtaining 
information effectively, expeditiously and accurately, and to re-evaluate the request as a result 
of the relevant research.”15 

25. As the Ministry of Justice did not comply with the Ombudsman’s decision, Akdeniz took legal 
action through the administrative courts. The Ankara 23rd Administrative Court rejected the 
case but the Court of Appeal (“Bölge İdare Mahkemesi”) quashed and reversed the decision.16 
Despite the final decision of the appellate court, the Ministry of Justice refused to provide the 
statistical data. Finally, in January 2022, Prof. Akdeniz applied to the Constitutional Court and 
the case is still pending.17 

26. The above-presented chain of events demonstrates the unwillingness of the Turkish 
government to maintain even the most primitive sort of data with regard to the application of 
the highly-criticised articles of the TPC. Bearing in mind the strong condemnation of article 
299 by the European Court and the CM18, in the form of encouragement for its repeal, the 
importance of the preservation and publication of the statistical data is of utmost urgency. 
However, even when the domestic courts order for transparency on this matter, the executive 
fails to comply with the orders. Finally, it must be highlighted that it has been almost four years 
since the Ombudsman suggested that infrastructure must be built to collect and provide the 

 
15  Ombudsman’s decision numbered 2020/3990, 24.08.2020. 
16  Ankara 23rd Administrative Court, Docket no. 2020/1938 E., Decision no. 2021/695 K., 14.04.2021. 
17  Turkish Constitutional Court, App. No: 2022/4380. 
18  Vedat Şorli v. Turkey, no. 42048/19, 19.10.2021; Third Party Intervention in the Case of Vedat Şorli v. Turkey (no. 

42048/19) by İfade Özgürlüğü Derneği (İFÖD), see 
https://ifade.org.tr/reports/IFOD_ECtHR_Vedat_Sorli_Third_Party_Intervention.pdf.  
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data in question in response to Prof. Akdeniz’ application, however, there exists no indication 
that any efforts for such a system are undergoing within the Ministry, which simply does not 
want to reveal such data. 

27. There exist other major problems with the statistical method employed in the Action Plan, not 
less important than the above-mentioned ones. For instance, in the Action Plan, the 
Government presents the number of investigations and prosecutions undertaken pursuant to 
articles 125-131 of the TCC. It is admitted by the authorities that these offences do not only 
concern defamation against public officials but also concern defamation against private 
individuals. It must be noted that because insulting a public officer is regulated in subparagraph 
3-a of article 125 on defamation instead of a separate article, it had never been possible to 
identify the scope of the effects of article 125/3-a (“insulting public officials”) on freedom of 
expression as the Judicial Statistics do not provide separate data for this crime since 2017. It is 
without question that the data relating to defamation against public officials pertain to a 
completely different issue than defamation against private individuals when assessed from the 
perspective of the status of political freedom of expression in Türkiye. It is therefore imperative 
that the data for this aggravated type of the crime of defamation be collected and shared 
separately. Similarly, the Judicial Statistics stopped providing separate and detailed statistics 
for terror propaganda subject to article 7(2) of the Anti-Terror Law and article 220(7) of the 
TCC since 2017. This is despite the fact that the Committee asked for information on 
specific articles of the Anti-Terrorism Code. Even if the application of certain types of 
offences in the law is indeed in line with Convention case-law, it is impossible to determine 
this when the statistics are presented in a bundle rather than separately. In other words, the 
government's method of presenting the statistics makes it impossible to identify positive 
developments as well as negative ones. 

VI. The sample decisions 
28. Another major problem with the Government’s approach with the provision of information to 

the Committee lies with the extremely selective choice of cases by the Government. The 
examples provided fail to provide the extent to which the domestic courts fail to implement 
the principles and the jurisprudence of the Court in the relevant groups of cases.  

29. The Government, with reference to several court decisions from differing instances, argues 
that the domestic court decisions meet the standards set down by the ECtHR’s jurisprudence. 
There are several issues arising from this method. First of all, as in many countries on the 
continent, the Turkish legal system is not built upon the premise of precedence of court 
decisions. Therefore, any first-instance court decision, even ones that arguably meet the 
Court’s standards, cannot be generalised. Secondly, even in the event that such decisions can 
be relied upon by individuals in a similar position as having soft power, the first and second-
instance court decisions are not published and, therefore, accessible for full assessment. 
Thirdly, these decisions are subject to appeals, which renders it impossible to ascertain 
whether the Court of Cassation (or the Constitutional Court for that matter) upholds the said 
decisions or not. Even the published Court of Cassation decisions do not entail the details of 
the first and second-instance courts, which makes it infeasible to confirm whether such 
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decisions are endorsed by the Court of Cassation chambers. Finally, although obvious, it is 
deemed important by İFÖD to mention here that the Government exclusively refers to 
decisions with positive outcomes in its submissions to the Committee rather than referring to 
any cases resulting with convictions.  

30. Without prejudice to the above-mentioned shortcomings of the method of sampling, the biggest 
discrepancy in the Government submission is the vast gap between the statistical information 
provided and the sample decisions. The Government, with reference to isolated and 
exceptional decisions, argues that the national courts take into consideration the case-law of 
the ECtHR. However, thousands of convictions suggest that the provided sample decisions 
are far from being representative of the situation. The disparity between the Government’s 
arguments and the actual situation in Türkiye is evident even when the numbers in official 
statistics are considered. 

31. In its previous 9.2 submissions, İFÖD have shown that, contrary to the government’s claim, 
there are a large number of judgments ignoring the Strasbourg jurisprudence. As stated above, 
İFÖD will also provide other samples in its submissions on this group of cases that national 
courts blatantly ignore the case-law of the ECtHR. In the meantime, the Committee should not 
rely on this selective and arbitrary reporting mechanism. 

Conclusions and Recommendations  
32. There has been no progress achieved with regard to the provision of an adequate legislative 

framework that enables the protection of Article 10 and full and effective implementation of 
the present groups of cases. 

33. As noted above, since the last meeting in which the current groups of cases were reviewed by 
the Committee of Ministers, no noticeable amendment has been made in relevant laws. 
Previous amendments introduced have not produced the results suggested by the 
Government either. İFÖD considers that structural problems observed by the Court and the 
Committee of Ministers remain and have not been properly addressed by the Turkish 
authorities.  

34. The Government should be asked to provide detailed data about the implementation of 
relevant provisions of the Criminal Code and Anti-Terror Law. As the government arbitrarily 
changes the methodology of collecting statistics in each and every action plan, it becomes 
impossible to assess the real effect of the measures taken.  

35. The Committee of Ministers should request regular updates and detailed statistical data 
on the judicial practice of freedom of expression-based investigations, prosecutions and 
convictions. In other words, statistical data should be requested for specific crimes separately 
rather than bundled into groups. 

36. The government should also be asked to provide examples where persons have been 
convicted under the relevant provisions. The government provides some examples of best 
practice whilst in thousands of other examples peaceful expression of ideas are sanctioned. 
Without a comparative analysis, examples of best practice could be misleading. 
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37. The present groups of cases should remain under enhanced procedure and given the close 
connection between freedom of expression and media as foundational pillars of a democratic 
society, the Committee of Ministers should review the groups of cases in frequent and regular 
intervals concerning the legislative general measures. 
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