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DGI Directorate General of Human Rights and Rule of Law 

Department for the Execution of Judgments of the ECtHR 

F-67075 Strasbourg Cedex 

FRANCE 

13.09.2023 

To: +33390214310 

Rule 9.2 Communication from Îfade Ôzgürlügü Dernegi ("ÎFÔD") in the Asan (no. 28582/02) 
Group of Cases v. Türkiye 

I. Introduction 

1. This submission is prepared by Îfade Ôzgürlügü Dernegi ("ÎFÔD" - Freedom of Expression 
Association), a non-profit and non-govemmentaJ organisation which aims to protect and foster the 
right to freedom of opinion and expression in Türkiye. The aim of this subrnission is ta update the 
Comrnittee of Ministers ("the CoM" or "'the Committee") with regard ta the exe,cution of the 
general measures stemming fromAsan (no. 28582/02)GroupofCases v. Türkiye. 

2. The aim of this submission is to inform the Committee concerning the execution of the Asa11 (no. 
28582/02) and Deryan (no. 41721/04) Groups of Cases v. Türkiye. As the findings of the Court 
in these groups of cases relate ta the lack of reasoning in judicial decisions, ÎFÔD deemed it 
appropriate to ask for the statisLics in which the lack of reasoning in chil anù criminal court 
decîsions led to a negative assessrnent in the promotion decisions taken and disciplinary sanctions 
imposed by the Council of Judges and Prosecutors. To that end, a copy of this Rule 9.2. 
submission was also sent to the Committee with respect to Deryan (no. 41721/04) Group of 
Cases v. Türkiye. 

3. The Asan group of cases concerns a violation of the right to freedom of expression on account of 
the Jack of reasoning and assessment of the proportionality of an interference in judicîal decisions. 
In the Asan case, the European Court found that the seizure of a publication based on historical, 
cultural, ethnographie and linguistic research with no political intent, applied to its second edition, 
was not necessary in a dernocratîc society. In the case of Güler and Zarakolu, the Court stressed 
that the domestic courts disregarded the content of the seized books without making an assessment 
of whether they could contribute to a public debate on questions of general interest. In the Hatice 
Çoban case, the European Court reiterated that the fairness of proceedings and the procedural 
guarantees afforded were factors to be taken into account when assessing the proportionality of an 
interference with freedom of expression and found that the national courts had not addressed the 
relevant arguments raised by the applicant to challenge the reliability and accuracy of the main 
item of evidence used in support of her conviction. 

4. In order to supervise the implementation of the ECtHR judgments in Asan v. Türkiye (no. 
28582/02, 27/11/2007), Güler and Zarakolu v. Türkiye (no. 38767/09, 29/06/2021) and Hatice 
Çoban v. Türkiye (no. 36226/11. 24/02/2020). the Committee of Ministers established the Asan v. 
Türkiye group of cases. On 23.08.2012,1 the Turkish Government submitted its first Action Report 
regarding the case of Asan v. Türkiye. The Government subrnitted its last revised action report in 
respect of this group of cases on 21 .06.2018. 2 

1 DH-DD(2012)763. 
DH-DD(2018)664. 
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5. The authorities provided information on the legîslative framework and in particular on the Press 
Law no. 5187 which entered into force on 26.06.2004 and regulates the seizure of printed material, 
The law was amended in 2012 so as to provide that seizure orders issued before 31.12.2011 would 
he void ex nffir:io within six months unless the competent domestic courts order otherwise. The 
authorities submitted sample decisions of domestic courts and the Constitutional Court, indicating 
that the courts now apply the Convention criteria while examining seizure requests. In addition, it 
was also reminded that it is possible to lodge a complaint before the Constitmional Court. 

6. The Committee of Ministers decided to ask authorities to submit statistical information on the 
number of seizure decisions ordered by domestic courts within the past live years and sample 
decisions ordering the seizure of printed material. 

7. Regarding the supervision of the irnplementation of the ECtllR's judgment Deryan v. Turkey, the 
Deryan v. Turkey case group was established, and it was decided to carry out the monitoring of the 
implementatîon of the judgments on similar issues together. This group of case.,;; on the violation of 
the right to a reasoned judgment in civil cases is related to the monitoring of the following 
judgments: 

Application Case Date of Final on 
number the 

judgme 
nt 

41721/04 Deryan 21/07/2015 21/10/2015 

Ll l 96/01 Uncuoglu 05/09/2017 05/09/2017 

10375/08 S.S. Ycnikoy Konut Yap1 Kooperatifi I 0/10/2017 I 0/10/2017 

26437/08+ Ugurlu ve digerleri 14/11/2017 14/11/2017 

40865/05 MuratAkm 09/10/2018 09/01/2019 

8. The Deryan group includes cases where the main source of the violation was the lack of adequate 
reasoning in judicial decisions concerning civil proceedings. However, the Comrnittee noted that 
the problem identified is cross-cutting in the sense that it arises as a further issue in a number of 
cases pending execution which are examined in different groups mainly focussed on other types of 
Convention violations. The CM highlighted that an analysis of ail the relevant, pending cases 
reveals that the problem of lack of adequate reasoning can be found at ail levels of Turkish 
jurisdiction, including criminal and administrative proceedings and detention orders. 

9. The Government submitted Action Reports on 26 January 2016,3 6 December 20184 and 30 
March 20225 regarding the Deryan group of cases. 

10.The Committee of Ministers, in its 1436'' meeting held on 8-10 June 2022, adopted a decision 
regarding the supervîsion of the execution of the Deryan group of case.,;; and invited the authorities 
to consider adopting guidelines or checklists on the elements inherent to judicial decisîons, to 
ensure effective implementation of the rules on disciplinary sanctions and promotion of judges in 

DH-DD(2016)115. 
' DH-DD(2018)1228. 
' DH-DD(2022)383. 
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accordance with their performance on drafting high-quality decisions, and to collect statistical 
data in this respect. 

11.Finally, the Government submitted an Action Report on 3 August 2023, which is under the 
Committee's assessment.6 

12.As explained in the Action Reports, the Circular on the Promotion Principles of Judges and 
Prosecutors ("the Circular"), as amended on 15 January 2020, requires the Council of Judges and 
Prosecutors to take into account in the promotion of judges and prosecutors their compliance with 
judgments of the Constitutional Court and the European Court. The Circular was amended finally 
on 7 September 2021, published in the Official Gazette no. 31591. In ils current version, Article 
6/1-k stipulates that the requirement ofreasonedjudicial decisions is also taken into account in the 
promotion of judges and prosecutors. Appea1 courts conduct an additional assessment of the 
quality of decisions delivered by first-instance courts, which is also taken into account in the 
promotion of the judges and prosecutors. 

13.As regards disciplinary liability, Article 5 of the "Regulation on the Arrangement of the Legal 
Remedy Evaluation Forms" ("the Regulation"), as amended in December 2021, requires the appeal 
courts to notify the Council of Judges and Prosecutors ("the CJP") when a judicial decision does 
not contain sufficient reasoning, depending on the nature and gravity of the failure. 

14.The aim of this submission is to inform the Committee concerning the outcome of iFÔlJ's right 
to information request made to the Council of Judges and Prosecutors regarding the application 
of the aforementioned Circular and Regulation. In an effort to assess the effects of the recently 
introduced rules regarding the obligation of providing reasoned judicial decisions, ÎFÔD 
dernanded statistical information regarding the promotion and dernotion decisions that pertained to 
the judges' and prosecutors' incompliance with the obligation of delivering reasoned decisions. In 
addition to that, ÎFÔD asked for statistical information regarding the disciplinary measures about 
the members of the judiciary. taken with respect to the lack of reasoning in judicial decisions 
pursuant to Article 5 of the Regulation on the Arrangement of the Legal Remedy Evaluation 
Forms. 

II. ÏFÔD's Right to Information Reqnest 

15.ÎFÔD submitted its right to information request to the Council of Judges and Prosecutors on 
16.08.2023. 

16.In its request, ÎFÔD asked from the Council; 

a. A copy of statistical data kept pursuant to decision no. 5 adopted by the Committee of Ministers of 
the Council of Europe at its 1436th meeting held on 8-10 June 2022 in the Deryan group of cases, 

b. The number of judges whose promotion was suspended due to violation of the oblîgation to give 
reasoned decisions as a result of the legal remedy evaluation forms îssued at the end of the legal 
remedy examinations, 

c. For the purpose of disciplinary sanctions, the number of judges and prosecutors about whom the 
Council of Judges and Prosecutors has been notîfied due to a judicial decisîon not containîng 
sufficient justification within the scope of Article 5 of the Regulation on the Regulation on the 
Arrangement of Legal Remedies Assessment Forms 

in the context of civil lawsuits and criminal investigations and prosecutions concerning the right to 
freedom of expression (Annex-1). 

" DH-DD(2022)928. 
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17.In its request, iFôD provided detailed information on its monitoring activities and Rule 9.2. 
submissions. iFÔD explamed the background of the Asan and Deryan groups of cases and made 
clear its intentions to use the demanded statistical information for its prospective Rule 9.2. 
suhmissions. It is deemed imperative to highlight once again that ÎFÔf) asked only for statistical 
information that had no power to compromise any personal and sensitive information. 

18.iFÔD received the refusai decision of the Council of Judges and Prosecutors on 31.08.2023 
(Annex-2). In its reply dated 29.08.2023, the CJP, citing Articles 7/2 and 21 of Law No. 4982 on 
Right to Information, stated that our request was rejected '"because the information requested is of 
a nature that can be generate<l as a result uf a separate anù special operation, research, examinatiun 
and analysis, and also because the requested decisions also include other judges and prosecutors 
that have entered the phase of being promoted". 

19. There is an appeal procedure envisaged in article 13 of Law no. 4982, in which the Access to 
Information Review Board ("the Board") examines the legality of the decisions. iFôD appealed 
the decision on xx.09.2023. 

20.In its appeal, iFÔD stated, inter alia, that the Council of Judges and Prosecutors did not grasp the 
essence of its request. The refusai is unlawful due to many reasons, the fundamental one being the 
fact that iFôD did not ask for any dccisions, but rather for statistical information. Furthermore, 
ÎFÔD argued that the dernanded information must be possessed by the CJP as it is bestowed upon 
with the duty to assess the compliance with the promotion requirements of al! members of the 
judiciary extensively and consistently. With regard to the privacy reasons put forth by the CJP, 
iFôD challenged the perception that the decisions of the CJP could be considered as falling under 
the protection of the right to privacy as the judicial decisions are delivered in judges' and 
prosccutors' capacity as a public official and should be made available for public discussion and 
critique. In any event, iFôD noted once again that it asked for quantitative data which cannot 
compromise the privacy of the members of the judiciary. iFÔD further examined the rejection in 
light of the case-law of the Turkish Constitutional Court and the ECtHR. Finally, iFÔD drew 
attention to the unfortunate yet expected lack of reasoning in the rejection decision of the CJP. 

III. Conclusions 

1. iFôD considers that structural problems observed by the Court persist and have not been properly 
addrcsscd by the Turkish authoritics. ÎFÔD argues that the legislative arnendments are far from 
bringing material change as the problem is embedded in the judicial practices of Türkiye. 

2. The Government shou]d be asked to provide detailed data about the implementation of relevant 
provisions of the Circular and Regulation. iFôD would likc to kindly ask the Committec to 
provide it with the statistics once they are obtained by the Comrnittee to use them in its future 
submissions. 

3. Finally, considering the importance of reasoned decisions with respect to freedom of expression, 
the Committee should adopta decision to supervise the implementation of the Asan (no. 28582/02) 
in an enhanced procedure, as well. 

ÎFADE OZGÜRlÜGÜ DERNEèii 
~managa Man, Hnorc,ba\• Ca~. 

No:24I~ Kachkoy/lSTANBUL 
Kad,kby V O. 4700&44051 

Killi!K No: 34-235/076 

Îfade Ôzgürlügü Dernegi ÎFÔD (Türkiye) 
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Web: bttps://ifade.org.tr Twitter: @ifadeorgtr 

Îfade Ôzgürlügü Dernegi ("ÎFÔD") has been set up formally in August 2017 protect and foster the 
right to freedom of opinion and expression. The Association envisions a society in which everyone 
enjoys freedom of opinion and expression and the right to access and disseminate information and 

knowledge. 
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