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DGI Directorate General of Human Rights and Rule of Law 

Department for the Execution of Judgments of the ECtHR 
F-67075 Strasbourg Cedex

FRANCE
18.01.2022
Rule 9.2 Communication from İfade Özgürlüğü Derneği (“İFÖD”) in the Işıkırık group of 
Cases v. Turkey (Application No. 41226/09) 
1. The submission is prepared by İfade Özgürlüğü Derneği (“İFÖD” – Freedom of Expression

Association), a non-profit and non-governmental organization which aims to protect and foster
the right to freedom of opinion and expression in Turkey. İFÖD has been informing the
Committee of Ministers on the recent developments concerning the persistent failure of
Turkish authorities in full and effective implementation of general measures in the Işıkırık
group of cases with respect to changes in legislation (articles 220 § 6 and 220 § 7 of the
Turkish Criminal Code) and judicial practice in fully aligning the domestic legal framework
on the right to assembly and freedom of expression with the European Court’s case law. In this
regard, İFÖD has already presented two Rule 9.2 Communications to the Committee of
Ministers.1

2. The aim of this submission is to update the Committee of Ministers with regards to the
Constitutional Court’s Hamit Yakut pilot judgement (App. No. 2014/6548, 10.06.2021) and
problems arising from and in relation to the failure of the Turkish Authorities to amend articles
220 § 6 and 220 § 7 of the Turkish Criminal Code subsequent to the Constitutional Court’s
judgment.

Background
3. Işıkırık group of cases concern violations of the applicants’ right to freedom of peaceful

assembly and/or freedom of expression. In these cases, the European Court of Human Rights
(“the Court”) found that articles 220 § 6 and 220 § 7 of the Turkish Criminal Code (“TCC”)
were not “foreseeable” considering the extensive interpretation of these provisions by the
Turkish domestic courts and the Court decided that the interferences were not prescribed by
law. The Işıkırık group of cases underline structural problems concerning the full and
effective enjoyment of freedom of assembly and freedom of expression as a result of extensive
and unforeseeable interpretation and implementation of criminal provisions. The common
feature of the group cases was the authorities’ failure to show a certain degree of tolerance
towards peaceful gatherings and critical expressions.

1  İfade Özgürlüğü Derneği Rule 9.2 communication to the CoE Committee of Ministers in relation to the Işıkırık 
group of Cases v. Turkey (App. No. 41226/09), DH-DD(2020)81 and DH-DD(2021)494-rev. 
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İFÖD’s Rule 9.2 Submission of January 20202 
4. İFÖD made a Rule 9.2 submission on 21.01.2020 which evaluated the failure of the Turkish

authorities in full and effective implementation of general measures in the Işıkırık group of
cases. İFÖD concluded that structural problems stemming from the content and application of
relevant provisions continued including the unforeseeable nature of the rules. İFÖD pointed
out that no progress has been achieved with regards to the provision of an adequate legislative
framework which enables the protection of Articles 10 and 11 and full and effective
implementation of Işıkırık Group cases. İFÖD concluded that recent legal amendments that
the Government pointed out did not meet the Committee of Ministers’ requirement of fully
aligning with the Court’s case-law in terms of foreseeability and necessity in a democratic
society standard. In fact, İFÖD argued that the amended law become even more unforeseeable
and more significantly, arbitrary and selective.

The Committee of Ministers 1369th Meeting, 3-5 March 2020 (DH) - Conclusions 
5. The Committee, while noting the legislative amendments adopted in 2013, stressed that these

“do not remedy the fundamental problem with Article 220 §§ 6 and 7 of the Criminal Code
as identified by the Court, and therefore invited the authorities to consider more extensive
legislative solutions, and to inform the Committee of these before 31 December 2020”. The
Committee also invited the Government “to provide statistical information on the number of
persons charged and sentenced under article 220 §§ 6 and 7 over the last five years and the
types of conduct involved”.

The Turkish Authorities’ Action Plan of April 2021 
6. The Turkish Government submitted an Action Plan regarding the Işıkırık group of cases on

31.03.2021.3 In its submission, the Government provided some updates on individual measures
and repeated the legislative amendments already brought to the attention of the Committee
with the Action Plan of 15.01.2020.4 The Government, with some examples from the Court of
Cassation and the Constitutional Court, claimed that as a result of the amended law similar
violations stemming from article 220 § 6 had been prevented. The Government also claimed
that further improvements would be provided with training and awareness-raising activities,
with the execution of the principles laid down in the Judicial Reform Strategy 2019 as well as
with the new Human Rights Action Plan of 02.03.2021.

7. The Government further informed the Committee about the Hamit Yakut application (App. No.
2014/6548), which was, at the time, pending before the Constitutional Court. The Government
stated that the Constitutional Court would issue a pilot judgement and decide whether article
220 §§ 6 and 7 of the TCC cause a structural problem or not.

İFÖD’s Rule 9.2 Submission of May 20215 

2 Available at https://ifade.org.tr/reports/rule9/IFOD_Rule9_Isikirik_Group_Submission.pdf. 
3 See DH-DD(2021)360. 
4 See DH-DD(2020)38. 
5 Available at https://ifade.org.tr/reports/rule9/IFOD_Rule9_Isikirik_Group_Submission_2.pdf. 
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8. Following the Government’s Action Plan, İFÖD presented its second Rule 9.2 submission on
03.05.2021 and argued that the complex and structural problems observed in the Işıkırık
group cases were still continuing. IFÖD further stated that the judicial practice was not in line
with the standards set by the European Court. In this respect, İFÖD provided numerous
examples in which the European Court had the opportunity to examine the reasoning of the
Constitutional Court.6 In all of the examples, despite the Court’s ruling in Işıkırık and related
cases, the Constitutional Court did not examine whether the interference was prescribed by
law. As a result, the European Court has persistently held that Article 10 of the ECHR had
been violated, as well as the articles 220 § 6 and 220 § 7 did not meet the Convention standards.

9. İFÖD also drew the attention of the Committee to the Government’s failure to meet the
Committee’s request “to provide statistical information on the number of persons charged
and sentenced under Article 220 §§ 6 and 7 over the last five years and the types of conduct
involved”. Consequently, İFÖD concluded that none of the major problems underlined in the
Işıkırık group of cases has been resolved.

The Committee of Ministers’ 1406th Meeting, 7-9 June 2021 (DH) – Conclusions 
10. The Committee reiterated that the legislative amendments adopted do not remedy “the

fundamental problem with Article 220 §§ 6 and 7 of the Criminal Code as identified by the
Court”, invited the authorities to consider more extensive legislative solutions and urged the
authorities to provide “statistical or any other available information on the number of persons
charged and sentenced under Article 220 §§ 6 and 7 over the last five years and the types of
conduct involved or an explanation on why this information is not available”.

11. The Committee further called the authorities to provide information regarding the pilot
judgement of the Constitutional Court, namely Hamit Yakut (App. No. 2014/6548), on whether
the Constitutional Court adopted a similar approach to the European Court with respect to
addressing the pending applications caused by the implementation of article 220 §§ 6 and 7.

The Turkish Authorities’ Action Plan of January 2022 
12. On 03.01.2022, the Turkish Government submitted an Action Plan for the Committee’s 1428th

meeting.7 In the Action Plan, the Government claimed that article 220 §§ 6 and 7 of TCC
stipulates a “separate and independent” offence, and the distinction between the provisions
has been established with the criteria set out by the high courts. The Government reiterated its
previous arguments on the legislative amendments, reform strategies, and training activities
that were already discussed in the Committee’s 1406th meeting.

13. In addition, the Government provided general statistics about the application of article 220 of
TCC. The statistics indicate the decisions rendered, separately, at the investigation and
prosecution stages for the 2016-2020 period. The Government also claimed that high-level

6  Sabuncu and Others v. Turkey, App. No. 23199/17, 10.11.2020; Şık v. Turkey (No. 2), App. No. 36493/17, 
24.11.2020; Atilla Taş v. Turkey, App. No. 72/17, 19.01. 2021; Ahmet Hüsrev Altan v. Turkey, App. No. 
13252/17, 13.04.2021; Murat Aksoy v. Turkey, App. No. 80/17, 13.04.2021. 

7  See DH-DD(2022)34. 
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political messages have been delivered in favour of freedom of speech. In this regard, the 
Government referred to President Erdoğan’s speech of 02.03.2021 as well as the Minister of 
Justice Abdulhamit Gül’s statement of 12.09.2021. The Government further informed the 
Committee on the Constitutional Court’s Hamit Yakut pilot judgement, and stated that the 
Scientific Commission for Criminal Legislation of the Ministry of Justice is working on the 
findings of the Constitutional Court. 

The Constitutional Court’s Pilot Judgement in Hamit Yakut (App. No. 2014/6548, 10.06.2021) 
14. Hamit Yakut was a member of the Peace and Democracy Party (“BDP”) which was a pro-

Kurdish leftist political party dissolved in 2014. The Supreme Election Committee cancelled
the nomination of seven independent candidates supported by BDP in the elections of
12.06.2011. The party representatives decided to issue a press release in Diyarbakır. On
20.04.2011, following the issuing of the press release, BDP supporters protested the decision
of the Supreme Election Committee. The police intervened in the protests and among three
others, Hamit Yakut was charged by committing an offense on behalf of a terrorist organisation
without being a member of such an organisation, participating in an illegal demonstration and
refusing to disperse despite the warnings of the officers subject to article 220 § 6 of TCC.

15. On 13.12.2012, the 6th Chamber of the Diyarbakır Assize Court sentenced Hamit Yakut to 3
years and 9 months imprisonment for committing the crime stipulated in article 220§ 6 and he
was also sentenced to 6 months imprisonment for participating in an illegal demonstration.
Although Hamit Yakut appealed against the decision, the 9th Criminal Chamber of the Court
of Cassation upheld the sentence. He lodged an individual application with the Constitutional
Court on 06.05.2014. The Constitutional Court delivered its judgement on 10.06.2021, almost
seven years after the application had been made.

16. The Constitutional Court in its Hamit Yakut decision found that the wording of article 220 § 6
lacks sufficient safeguard against arbitrary interference of the public authorities and this results
with  unforeseeable convictions.8 The Constitutional Court stated that the domestic courts have
interpreted the notion of “on behalf of the organization” under article 220 § 6 of the TCC in
extensive terms.9 The Court concluded that article 220 § 6 fails to provide legal certainty in
terms of its content, purpose, and scope and that the relevant provisions of the law do not meet
the quality of law requirements.10

17. Notwithstanding, the Constitutional Court exercised the pilot judgement procedure to
prevent similar issues and resolve the structural problem arising from the application of article
220 § 6.11 Within the scope of article 220 § 6, the Constitutional Court ceased for a year to
issue judgments involving individual applications that are pending before the Court as well as
lodged subsequent to the publication of the pilot judgement.12 The one-year period began

8  See Hamit Yakut, App. No. 2014/6548, 10.06.2021, §108. 
9  Ibid, § 131. 
10  Ibid, § 116. 
11  Ibid, § 128. 
12  Ibid, § 134. 
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following the publication of the judgement in the Official Gazette on 03.08.2021. Moreover, 
the Constitutional Court stressed the need for a legislative amendment and sent its judgement 
to the parliament.13 However, neither the Constitution nor the Law on Constitutional Court do 
require the Parliament to comply with the request of the Constitutional Court.  

18. In practice, the Constitutional Court’s pilot judgment does not prevent the criminal courts to
continue to issue guilty verdicts in article 220 § 6 related prosecutions.

IFÖD’s Observations on the Pilot Judgement 
19. In the above-mentioned pilot judgement, the Constitutional Court examined the structural

problems emerging from article 220 § 6 of TCC.
20. İFÖD would like to draw the Committee’s attention to the legislative and judicial practice

following the publication of the Hamit Yakut decision in the Official Gazette on 03.08.2021.
Although the Constitutional Court urged a need for a legislative amendment and sent the
judgement to the parliament, the deputies belonging to the ruling majority political parties,
namely AKP and MHP, have not proposed a bill to amend article 220 § 6 of TCC yet. The only
legislative proposal has been made on 17.02.2021 well before the pilot judgement of the
Constitutional Court by Ömer Faruk Gergerlioğlu, who is the deputy of the pro-Kurdish
Peoples’ Democratic Party.14 This legislative proposal is still pending before the Parliamentary
Justice Commission. It should also be noted that since Turkey adopted the new executive
system on 09.07.2018, none of the legislative proposals presented by the opposition parties
passed in the Parliament.15 Nevertheless, in the recent Action Plan, the Turkish authorities
claimed that the Scientific Commission for Criminal Legislation established under the Ministry
of Justice has been working on article 220 § 6 in accordance with the Court’s findings. İFÖD
would like to note that the Ministry of Justice cannot propose or prepare any legislation because
the power of the executive to propose a bill has been abolished by the 2017 constitutional
amendments. Thus, there are no concrete signs of progress in terms of aligning article 220 § 6
with European standards or principles set out by the Committee.

21. İFÖD is of the view that instead of resolving the problems arising from the application of
article 220 § 6, the pilot judgement procedure caused new problems. First, the
Constitutional Court’s decision to cease the examination of the individual applications in
relation to the application of article 220 § 6 of TCC relies on article 75 of the Internal
Regulations of the Court.16 Thus, the right to access to court and the right to an effective remedy
enshrined in the Constitution have been limited by the Internal Regulations of the
Constitutional Court. Second, the pilot judgment prevents examination of all applications
pending before the Constitutional Court and subsequently made for one year without adopting
any measure to prevent execution of conviction decisions. Therefore, the Constitutional

13  Ibid, § 132.  
14  See The Legislative Proposal Regarding Amendment in Anti-Terror Law and Turkish Criminal Code, 2/3388, 

12.02.2021, available at https://www.tbmm.gov.tr/Yasama/KanunTeklifi/288393. 
15  See https://www.dw.com/tr/tbmmnin-yasama-karnesi-nas%C4%B1l/a-58295664. 
16  See https://www.anayasa.gov.tr/en/legislation/internal-regulations-of-the-court/.  
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Court’s decision to stop examination of pending applications has exacerbated the violation of 
the applicants’ rights, because their prison sentences will be continued to be executed although 
the Constitutional Court decided that legal provision to which their conviction based on was 
unforeseeable. As a result, many have been deprived of their liberty and have been put in prison 
unnecessarily since the Constitutional Court failed to decide for the necessary precautions. 

22. Furthermore, the pilot decision does not include any solution for pending applications even if
the Parliament complies with the decision and amends the present provision. Unless article
220/6 of the TCC is abolished, the amended version of the new provision cannot be applied
retrospectively. As a result of this, even if retrial will be possible since the applications before
the Constitutional Court concern final verdicts, the pending cases before the Constitutional
Court will not be positively affected. Therefore, the purpose of the postponement of the
examination of pending applications remains unclear and inherently problematic.

23. Finally, there is no legal provision in Turkish Law regulating how unconstitutionality in law
found by the Constitutional Court in an individual application to be rectified. It is unclear who
should prepare and propose a bill aiming to rectify unconstitutionality when the Constitutional
Court sends a pilot judgment indicating systemic problems arising from law to the Parliament.
Therefore, it is highly unlikely that the parliament will adopt a law amending article 220/6 of
the TCC within a year.17 So, it will take years for the applicants to exhaust the domestic
remedies before applying to the European Court.

24. As a result, the prisoners serving their sentence due to their conviction subject to article 220 §
6 will be continue to serve their sentence at least one more year before their application may
be examined by the Constitutional Court. İFÖD is in the opinion that this practice is in clear
violation of the right to access a court.

25. Thus, the pilot judgement of the Constitutional Court did not provide any remedy to challenge
the unlawful and arbitrary interference with the fundamental rights and freedoms, and no
progress was achieved concerning the legislative framework. Notwithstanding, the victims’
application to the Strasbourg Court as well as the potential release of the victims held
imprisoned are delayed for one further year. Similarly, in the absence of legal amendments,
domestic courts continue to order convictions and disregard the Hamit Yakut pilot judgement
of the Constitutional Court.

26. Moreover, the Constitutional Court did not follow the European Court’s judgment with regards
to article 220/7 of the TCC. In Bakır and Others (no. 46713/10, final on 03.12.2018), Imret v.
Turkey (No. 2) (no. 57316/10, final on 03.12.2018) and in some other cases, the European
Court has found that the interference resulting from imprisonment under article 314 § 2 of the
Criminal Code, on the basis of articles 220 § 7 and 314 § 3 of the TCC was not necessary in a

17  There are some examples in which the Parliament disregarded the decision of the Constitutional Court. For 
instance, in the Süleyman Başmeydan case (App. No. 2015/6164, 20.06.2019), the General Assembly of the 
Constitutional Court found that there was a legal gap as to whether confiscation decision to be executed when 
pronouncement of the judgment was deferred and sent its judgement to the Parliament in 2019. However, since 
then the Parliament has not taken any action to rectify the legal gap for almost two and half years. 
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democratic society and there was therefore a violation of Article 11. The Court ruled that the 
application of article 220/7 of the TCC by the domestic judicial authorities was unforeseeable 
and the impugned provision did not meet requirements of legality.  

27. Nevertheless, the Constitutional Court has not examined whether article 220 § 7 of the TCC
meets legality requirements when it was dealing with individual applications. For example, in
Önder Çelik and others,18 the applicants, who were all journalists, challenged the legality of
their detention on the basis of suspicion of aiding a terrorist organisation on account of
changing the editorial policy of the daily Cumhuriyet newspaper and claimed that their right
to liberty and freedom of expression had been violated. However, the Constitutional Court did
not examine the foreseeability of article 220 § 7 of the TCC.

28. In the recent Hanifi Yaliçli judgement,19 the General Assembly of the Constitutional Court
evaluated the foreseeability of article 220 § 7 of the TCC and found that it meets requirements
of legality. As a result, the Court deliberately disregarded the findings of the European Court
on article 220 § 7. İFÖD believes it is a matter of grave concern for the Constitutional Court
not to follow case-law of the European Court with regards to article 220 § 7 of the TCC.

İFÖD’s Comments on the Judicial Practice and Statistics 
29. Following the Constitutional Court’s pilot judgement, İFÖD observed 14 decisions of the 3rd

Chamber of the Court of Cassation (Annex I) in which the defendants were charged for, among
other offences, committing an offense on behalf of a terrorist organization pursuant to article
220 § 6, and knowingly and willingly aiding and abetting an organization pursuant to article
220 § 7.20 In none of these decisions, the Court of Cassation did refer to the Constitutional
Court’s Hamit Yakut decision or the European Court’s Işıkırık group of cases. Instead,
domestic courts, even at the Court of Cassation level, overlook the principles set out by the
Constitutional Court as well as the European Court and they continue to sentence the
defendants pursuant to articles 220 § 6 and 7.

30. Nevertheless, in all of the recent decisions, the legal basis of the conviction relies on article
220 § 6 or 7 in conjunction with article 314 of TCC. Thus, whilst the criminal offense laid
down in article 220 § 6 and 7 stipulates a different criminal act, in practice, the domestic courts
sentence the defendants in conjunction with article 314 of TCC. In this regard, articles 220 §
6 and 7 are still applied for lengthy imprisonment sentences.

18  Önder Çelik and others, App. No. 2016/50971, 02.05.2019. 
19 Hanifi Yaliçli [GK], App. No. 2014/5224, 10.6.2021, §§ 57-105. 
20  For the above-mentioned decisions of the 3rd Chamber of the Court of Cassation see Docket no. 2021/5543, 

Decision no. 2021/8980 dated 22.09.2021; Docket no. 2021/6653, Decision no. 2021/9051 dated 23.09.2021; 
Docket no. 2021/1618, Decision no. 2021/9064 dated 27.09.2021; Docket no. 2021/2095, Decision no. 2021/9099 
dated 28.09.2021; Docket no. 2021/1415, Decision no. 2021/9133 dated 29.09.2021; Docket no. 2021/2543, 
Decision no. 2021/9135 dated 29.09.2021; Docket no. 2021/3439, Decision no. 2021/9426 dated 11.10.2021; 
Docket no. 2021/4686, Decision no. 2021/9435 dated 11.10.2021; Docket no. 2021/1815, Decision no. 2021/9465 
dated 12.10.2021; Docket no. 2021/834, Decision no. 2021/9498 dated 13.10.2021; Docket no. 2021/1518, 
Decision no. 2021/9485 dated 12.10.2021; Docket no. 2021/2572 Decision no. 2021/9554 dated 18.10.2021; 
Docket no. 2021/1612, Decision no. 2021/9566 dated 18.10.2021; Docket no. 2021/3314, Decision no. 2021/9610 
dated 19.10.2021.  
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31. IFÖD is of the opinion that contrary to the Government’s arguments, the higher courts continue
to deliberately ignore the European Court’s jurisprudence as well as continue to disregard the
pilot judgement of the Constitutional Court. Thus, a few positive selective decisions cannot be
considered as a sign of major improvement while structural problems continue to exist.

32. Moreover, in the 1406th meeting, the Committee urged the Government for the second time “to
provide statistical information on the number of persons charged and sentenced under Article
220 §§ 6 and 7 over the last five years and the types of conduct involved”. Despite the fact that
the Government submitted statistical information in its latest action plan, the statistics contain
quantitative information related to article 220 in general whereas article 220 of TCC comprises
8 subclauses. The Government also did not clarify the types of conduct considered as a criminal
offense under paragraphs §§ 6 and 7. In addition, further explanation is required on whether
the statistics involve the sentences in conjunction with article 314 of TCC or not. Thus, the
statistics do not meet the Committee’s request and İFÖD is not in a position to assess or verify
these.

Conclusions and Recommendations 

33. İFÖD considers that structural problems observed by the Court and the Committee of Ministers
remain and have not been properly addressed by the Turkish authorities. 

34. There has been no progress achieved with regards to the provision of an adequate
legislative framework and judicial practice which enable the protection of Articles 10 and
11 and full and effective implementation of Işıkırık Group cases.

35. The Committee of Ministers should ask the government to ensure the provision of detailed
statistical data (not just quantitative data for article 220 in general) involving articles 220 § 6,
220 § 7, 314 § 1 and 314 § 2 of the TCC with regards to criminal investigations, criminal
prosecutions, and the outcome of such prosecutions (guilty, not guilty, suspended sentences,
etc.) as well as the types of conduct involved.

36. İFÖD kindly invites the Committee to continue its supervision in this group.

İfade Özgürlüğü Derneği – İFÖD (Turkey) 
Web: https://ifade.org.tr Twitter: @ifadeorgtr 

İfade Özgürlüğü Derneği (“İFÖD”) has been set up formally in August 2017 to protect and foster the 
right to freedom of opinion and expression. The Association envisions a society in which everyone enjoys 
freedom of opinion and expression and the right to access and disseminate information and knowledge. 
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